April 2026
[image: C:\Users\59259\AppData\Local\Microsoft\Windows\Temporary Internet Files\Content.Word\10711_NSAB_Logo.jpg]



Executive Functioning and Mental Capacity Act (MCA) Considerations
NSAB Practitioner Guidance

Executive functioning is not a “new test” of capacity, but a necessary lens for applying the Mental Capacity Act lawfully and proportionately in complex safeguarding situations. Where drug and alcohol use intersect with vulnerability, robust multi‑agency practice is critical to balancing autonomy, protection, and human rights.

1. Purpose of this practitioner guidance
This briefing provides the Newcastle Safeguarding Adults Board and partner agencies with a shared understanding of executive functioning within Mental Capacity Act (MCA) considerations, particularly where safeguarding risks are heightened by drug and/or alcohol use.
It draws together:
· MCA Code of Practice principles
· National safeguarding board guidance and practice notes
· Learning from Safeguarding Adult Reviews (SARs)
· Briefings on substance misuse and capacity
The aim is to support consistent, defensible, and proportionate multiagency practice, especially in complex safeguarding situations such as self-neglect, exploitation, domestic abuse, homelessness, and repeated harm.

2. What is executive functioning and why does it matter?
Executive functioning refers to the cognitive skills that enable a person to:
· Plan and organise actions
· Initiate and follow through on decisions
· Weigh consequences in real time
· Control impulses and regulate behaviour
· Adapt behaviour based on feedback or outcomes
While executive functioning is not explicitly named in the Mental Capacity Act 2005, it is now widely recognised in safeguarding guidance, SARs, and Court of Protection judgments as highly relevant to capacity assessments, particularly in high-risk contexts.
A recurring safeguarding challenge is where individuals:
· Can clearly explain risks and options
· Appear to understand information during assessments
· But repeatedly fail to act in line with that understanding
This is often described in practice guidance as the person being able to “talk the talk, but not walk the walk.”

3. Executive functioning within the MCA legal framework
The MCA requires assessors to consider whether a person can:
1. Understand relevant information
2. Retain it
3. Use or weigh it as part of decision making
4. Communicate their decision
Executive functioning difficulties are most commonly relevant to the “use or weigh” element.
The MCA Code of Practice recognises that:
· A person may understand information intellectually
· But an impairment or disturbance of the mind or brain may prevent them from using or weighing that information effectively at the point of decision making
National practice notes emphasise that:
· Structured interviews alone may be insufficient
· Capacity assessments may need to be supplemented by observation of real world decision making over time, particularly where risk is significant
· A single assessment may not provide a reliable picture where executive dysfunction is suspected

4. Drug and alcohol use – why safeguarding risks are heightened
Intoxication and dependency
Guidance is clear that:
· Intoxication alone does not automatically mean lack of capacity
· However, drug and alcohol use can significantly complicate capacity assessments and safeguarding responses
Substance use may cause:
· Temporary impairment (e.g. acute intoxication or withdrawal)
· Fluctuating capacity linked to cycles of use
· Long‑term executive dysfunction through: 
· Alcohol related brain damage (ARBD)
· Acquired brain injury
· Cognitive impairment affecting impulse control, planning, and risk appraisal
Executive dysfunction commonly associated with substance misuse
Safeguarding and clinical guidance consistently highlights risks such as:
· Poor impulse control
· Difficulty initiating or sustaining protective actions
· Repeated high risk behaviour despite stated intentions
· Limited ability to learn from harm or near misses
· Disconnection between expressed decisions and lived behaviour
These factors are particularly relevant in cases involving:
· Self neglect
· Exploitation and abuse
· Domestic abuse
· Homelessness and repeated crises
· Frequent safeguarding referrals without sustained change

5. Unwise decisions vs impaired executive capacity
The MCA principle remains clear:
A person is not to be treated as unable to make a decision merely because they make an unwise decision.
However, safeguarding adult boards and the courts have clarified that:
· A pattern of repeated unwise decisions, especially where risks are escalating, may indicate an inability to use or weigh information
· Where behaviour is driven by impaired executive functioning rather than free and informed choice
In substance related cases, it is essential that:
· “Lifestyle choice” is not used as a default explanation
· Practitioners consider whether apparent choice is undermined by dependency, impulsivity, cognitive impairment, trauma, coercion, or fear.
Repeated unwise decisions alone do not establish lack of capacity; practitioners must evidence how any inability to use or weigh information is causally linked to an impairment or disturbance of the mind or brain.

6. Learning from Safeguarding Adult Reviews (SARs)
Executive functioning difficulties feature increasingly in SAR findings, with recurring themes including:
· Over‑reliance on verbal accounts of understanding
· Insufficient attention to behaviour over time
· Fragmented single agency capacity assessments
· Lack of professional challenge when risk escalates
· Failure to revisit capacity when circumstances change
SAR learning consistently highlights the need for:
· Greater professional curiosity
· Multi‑agency information sharing
· Escalation where capacity and risk assessments diverge

7. Key messages for multi‑agency practice
· Executive functioning is central to real world decision making
· Substance misuse can significantly impair executive capacity even when communication appears intact
· Capacity assessments may need time, repetition, and real world evidence
· High risk safeguarding contexts justify greater scrutiny and escalation
· Patterns of harm matter as much as stated understanding

8. Further reading and guidance
· Executive Function: Practice Note for Mental Capacity Assessments (Procedures Online, 2024)
· Executive Functioning and Mental Capacity – Safeguarding Adults Board guidance created by Lancashire
· BASW Briefing: Mental Capacity, Alcohol and Other Drug Use
· NICE guidance on co‑existing mental illness and substance misuse (NG58 / CG120)

This guidance is intended to support lawful and proportionate practice under the Mental Capacity Act 2005. It does not replace the need for professional judgement or formal legal advice. Where there is significant disagreement between agencies, uncertainty about the application of the Act, escalating risk alongside contested capacity, or consideration of restrictive interventions, practitioners should seek legal advice, senior oversight or court involvement to ensure decisions are robust, defensible, and rights‑respecting.
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