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Trauma, Mental Capacity and Decision‑Making
NSAB Practitioner Guidance

Trauma can impair a person’s ability to understand, retain and particularly to use or weigh information by activating survival responses that override reasoning. In such circumstances, apparent decision‑making may not represent free and informed choice for the purposes of the Mental Capacity Act (MCA).

1. Why trauma matters in mental capacity assessments
Trauma can constitute an impairment or disturbance in the functioning of the mind or brain for the purposes of the Mental Capacity Act 2005, even where there is no learning disability, brain injury or diagnosed mental illness.
The complexity, severity and persistence of posttraumatic reactions can significantly affect decision making, particularly in safeguarding contexts.
Trauma may:
· Narrow a person’s thinking to survival and immediate safety
· Distort perception of risk and consequence
· Interfere with reasoning, memory and emotional regulation
· Reduce the person’s ability to make free and informed decisions, particularly where coercion, grooming or control are present

2. MCA legal framework – where trauma fits
Stage 1: Diagnostic test
Is there an impairment or disturbance of the mind or brain?
The MCA threshold is deliberately low.
Trauma can meet this test where it results in:
· Post‑traumatic stress responses
· Anxiety, fear, hypervigilance or dissociation
· Executive functioning difficulties
· Emotional dysregulation impacting thinking and reasoning
Trauma is a factor that may impair the mind or brain and justify questioning the presumption of capacity. Whilst trauma does not automatically mean a person lacks capacity. Practitioners must evidence how the trauma response causes an impairment or disturbance that impacts the specific decision at the time it needs to be made.

Stage 2: Functional test
Is the person able to make the specific decision?
The MCA requires assessment of the person’s ability to:
1. Understand the relevant information
2. Retain the information
3. Use or weigh the information
4. Communicate the decision
Trauma can affect each of these tests.

3. How trauma affects each element of the functional test
1. Understanding information
Trauma can impair understanding where:
· The brain is in a threat response, prioritising survival over comprehension
· Information is filtered through fear, mistrust or past abuse
· The person focuses on immediate relief rather than long‑term implications
Practitioners may see:
· Partial or superficial understanding
· Misinterpretation of risks (“nothing bad will happen”)
· Apparent agreement without true comprehension (over‑compliance)
This is particularly relevant in cases involving coercion, exploitation or undue influence.

2. Retaining information
Trauma affects memory and retention because:
· High emotional arousal disrupts memory formation
· Dissociation can result in gaps or fragmentation
· Stress hormones interfere with recall
Practitioners may observe:
· Repeated forgetting of key information
· Inconsistent recall between assessments
· Inability to retain information long enough to make a decision
Retention difficulties should be considered even where the person appears articulate or cognitively able.

3. Using or weighing information (most commonly affected)
Use and weigh is the most complex and vulnerable part of the test in trauma affected adults.
Trauma can impair weighing where:
· Fear overrides rational evaluation of risk
· Loyalty, trauma bonding or dependence distort choices
· The person minimises harm to maintain relationships or safety
· Past abuse normalises harmful situations
Practitioners may see:
· Repeated decisions that place the person at risk
· Inability to balance pros and cons
· Focus on one factor (e.g. not being alone) to the exclusion of serious risk
Repeated unwise decisions may indicate impaired ability to use or weigh information where there is evidence that trauma is driving the decision‑making process, rather than free and informed choice.

4. Communicating the decision
Trauma may affect communication where:
· The person shuts down, dissociates or becomes overwhelmed
· Fear of consequences inhibits disclosure
· The person says what they think professionals want to hear
This does not equate to refusal or lack of engagement, and practitioners should consider pace, environment and psychological safety.

4. Brain science – simplified practitioner explanation
Trauma impacts how the brain processes information:
· The amygdala (threat detection) becomes over‑active
· The prefrontal cortex (reasoning, planning, weighing) becomes less accessible
· The brain prioritises survival and safety over reflection and logic
This means:
· Decisions are often made to reduce immediate distress
· Long‑term consequences are harder to evaluate
· The person may appear to “choose” harm as a way of coping or surviving
This neurological response explains why trauma affected individuals may understand information in theory but be unable to use or weigh it in practice.

5. Trauma, capacity and safeguarding
· Even where a person appears to make decisions, practitioners must ask whether they are able to action those decisions to safeguard themselves
· Where coercion or trauma is present, practitioners must consider whether this affects the person’s ability to use or weigh information under the MCA. Where the person is found to have capacity, safeguarding duties may still apply, but intervention must be lawful, proportionate and justified.

This reinforces the need to:
· Avoid over‑reliance on “unwise decisions”
· Record the impact of trauma on decision making
· Revisit capacity where trauma responses fluctuate over time

6. Practice guidance – what practitioners must do
When trauma is present, practitioners should:
· Be explicit about trauma as the impairment or disturbance
· Focus particularly on use and weigh
· Allow sufficient time and repeat discussions
· Avoid adversarial or rushed assessments
· Consider advocacy and multi‑agency input
· Clearly evidence how trauma impacts the MCA criteria
Failure to do so risks:
· Incorrect findings of capacity
· Unsafe safeguarding decisions
· Legal challenge or criticism via a Safeguarding Adult Review (or similar review process). 
· Revisit capacity where trauma responses fluctuate over time

6. Further reading and guidance
Mental Capacity Act – statutory and practice guidance
· Mental Capacity Act Code of Practice (GOV.UK)
Statutory guidance on assessing capacity, best interests and lawful decision‑making.
https://www.gov.uk/government/collections/mental-capacity-act-making-decisions
· SCIE – Mental Capacity Act (MCA)
Practical tools and guidance for applying the MCA in safeguarding contexts.
https://www.scie.org.uk/mca/
· NICE NG108: Decision‑making and mental capacity
Evidence‑based guidance on assessing and supporting decision‑making.
https://www.nice.org.uk/guidance/ng108
Trauma‑informed practice
· NHS Safeguarding – Trauma‑informed practice
Core principles and safeguarding‑relevant practice considerations.
https://safeguarding-guide.nhs.uk/context-of-NHS-safeguarding/s2-03/
· NICE NG116: Post‑traumatic stress disorder
Information on trauma responses including hypervigilance, dissociation and emotional dysregulation.
https://www.nice.org.uk/guidance/ng116
“Use or weigh”, coercion and undue influence
· Capacity Guide – “Use or weigh” criterion
Detailed explanation of how difficulties in weighing information are interpreted in practice and law.
https://capacityguide.org.uk/criteria/criteria-page-use-or-weigh/
· Capacity Guide – Interpersonal influence and coercion
Guidance where grooming, coercive control or undue influence may affect capacity.
https://capacityguide.org.uk/flashpoints/the-person-seems-to-be-under-the-influence-of-someone-else/

This guidance supports trauma-informed practice within the framework of the Mental Capacity Act 2005 and reflects established statutory guidance and relevant Court of Protection case law. It is intended to assist lawful, proportionate and defensible decision-making in safeguarding contexts, particularly where trauma, coercion or fluctuating capacity may affect a person’s ability to use or weigh information. Capacity remains decision specific and time specific, and trauma does not, of itself, determine capacity. This document does not replace the MCA, professional judgment or legal advice, and practitioners are expected to seek legal advice, senior oversight or court involvement where cases are complex, contested, or carry significant risk.
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